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What Do I Do As An Attorney: 
"Guardian of Employers"

• Defense Litigation for Employers
• Wage and Hour Claims
• Discrimination, Retaliation, Harassment
• Wrongful termination

• Day-to-day advice and counsel to 
Employers

• Leaves of absence
• Separations
• Agreements, Handbooks and other key 

documents

• Presentations, Training, Investigations

Today's Topics

• What is "social media" in 2019?
• Primary "rules" that apply to attorneys 

and legal professionals**
• Duties owed to clients and the 

profession – CA Rules of Prof. Conduct
• Social Media in the Workplace
• Other Employment Law Hot Topics

• #metoo and #timesup
• Wage and Hour
• Vacation/ Paid Sick Leave
• Independent Contractor vs. Employee
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What is Social Media?

• Started out as emailing
• Now it includes so much more:

• Instagram, Facebook, Snapchat, Google +,
LinkedIn

• Twitter, Skype, Facetime
• Pinterest
• Blogs, Tumblr, Flickr
• Texting
• Instant Messaging
• YouTube
• Virtual Universes (Video gaming)
• Meetups

Social Media Has Changed the 
Landscape

“Remember when people had diaries and
got mad when someone read them?

Now people put everything online and get
mad when people don’t.”

Key "Rules"

• California Rules of Professional Conduct – Newly 
revised and effective in November 1, 2018

• ABA Model Rules
• California attorneys may look to the ABA 

Model Rules and ethics opinions for guidance.
• In August 2012, the ABA approved 

recommendations by the Ethics 20/20 
Commission to amend the ABA Model Rules to 
address attorneys’ use of new technology. 

• California Judges Association
• Judicial Ethics Committee Opinion 66 – Online 

Social Networking
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Duty of Competence
California Rule of Professional Conduct (CRPC) 1.1

 Failing to Act Competently – follows ABA Model 
Rule 1.1

ABA Model Rule 1.1 (Competence)
Revised Comment [8] confirms that the duty of 

competence includes “keeping abreast of . . . the 
benefits and risks associated with relevant 
technology.”

West Virginia Bar – September 2015 – new social 
media and social networking guidelines:  “To be 
“competent,” a lawyer should have an understanding 
of how social media and social networking sites 
function. Further, lawyers should be “equipt [sic] to 
advise their clients” about how these sites may affect 
client matters.

Duty to Supervise
• The duty of competence includes "the duty to 

supervise the work of subordinate attorney and non-
attorney employees or agents."

• Rule 5.1 (Responsibilities of a Partner or Supervisory 
Lawyer)

• Rule 5.2  (Responsibilities of a Subordinate Lawyer)

• Rule 5.3 (Responsibilities Regarding Nonlawyer
Assistance) – CA and ABA Model Rules comments 
clarify a lawyer's duties when outsourcing work to 
non-lawyer service providers

Duty of Communication

• CRPC Rule 1.4
• Duty to keep the client "reasonably 

informed about significant developments" 
and "to promptly respond to reasonable 
requests for information."

• ABA Model Rule 1.4
• Revised Comment [4] reflects changes in 

communication technology and requires a 
lawyer to promptly respond to or 
acknowledge client communications.

• Client instructions
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Duty of Confidentiality
• California Business & Professions Code § 6068(e)(1) 

(duty of attorney "[t]o maintain inviolate the 
confidence, and at every peril to himself or herself to 
preserve the secrets, of his or her client.")

• CRPC 1.6 (Confidential Information of Client)

• Lawyers/Legal Professionals must take reasonable 
measures to safeguard confidential client information 
and may need to consult with someone who possesses 
the requisite technical knowledge.  See Cal. State Bar 
Formal Opns. 2010-179 & 2012-184.             

Duty of Confidentiality - ABA

• ABA Amended Model Rule 1.6

• New paragraph (c) requires lawyers to undertake 
reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or access to, confidential 
client information.

• New comment [18] addresses safeguarding 
confidential client information and includes the duty to 
prevent unauthorized disclosure by staff.

Oops – Example 1

• Isaiah Lester sued Allied Concrete for his wife’s death. 
Lester's attorney instructed a Paralegal to tell Lester to clean 
up his Facebook page after lawyers for Allied Concrete 
sought screen shots and other information.

• Lester deleted 16 photos, including one in which he held a 
beer can and wore a T-shirt that said “I (heart) hot moms.” 
Defense lawyers recovered the photos before trial and jurors 
were told about the scrubbed photos.

• Eventually, Attorney agreed to a five-year suspension.  

• The suspension order says Attorney violated ethics rules that 
govern candor toward the tribunal, fairness to opposing 
party and counsel, and misconduct.
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Oops – Example 2
 In 2014, Patrick Snay, a prior headmaster of Gulliver 

Preparatory (in Florida) settled a lawsuit he filed 
against the school for age discrimination.  The case 
settled for $80,000, and the settlement agreement 
included a confidentiality clause that prevented the 
headmaster from disclosing the settlement terms to 
anyone other than his wife.

 Snay told his teenage daughter about the settlement.

Daughter promptly took to Facebook to post: 
 "Mama and Papa Snay won the case against Gulliver. 

Gulliver is now officially paying for my vacation to Europe 
this summer. SUCK IT.”

 Snay lost the settlement funds.

Unknown what, if anything, Snay's attorney explained 
about the confidentiality clause in the Settlement.

Advertising Via Social Media

• Researching potential clients via social media

• Contacting unrepresented parties

• Creating genuine social media profiles – individual 
attorneys and firms

• Reviews, endorsements, testimonials, and “Likes”

Advertising Via Social Media

• Astroturfing

• Paying for reviews

• Revealing confidential/privileged information for 
business development

• Subterfuge in social media
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Oops – Example 3

• Lawyer Vincent “Trace” Schmeltz tweeted photos of 
evidence while observing a federal trial.  

• His conduct was reported.  In his sanctions hearing, 
Schmeltz was asked if he tweeted the photos while 
watching the high-profile trial to generate business. 

• He said his intent was to help others gain a better 
understanding of the evidence.

• A committee of federal judges ordered him to donate 
$5,000 to the Chicago Bar Foundation, attend a 
continuing legal education program on ethics in social 
media and to donate at least 50 hours to the pro se 
assistance desk at the federal courthouse in Chicago. 

Oops – Example 4

• Dominique Sharpton, Al Sharpton’s eldest child, sued 
the City of New York for $5 million after she fell in 
the street and sprained her ankle.

• Her lawsuit claimed “internal and external injuries to 
the whole body, upper and lower limbs . . . permanent 
pain and mental anguish.” 

• Unfortunately, she forgot about the power of social 
media, and posted pictures on Instagram showing she 
completed a difficult mountain climb in Bali, 
Indonesia — even though her suit says that “she still 
suffers” debilitating pain after twisting her ankle in a 
street crack in Soho...

Oops – Example 4
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Employers Reviewing Applicant/Employee 
Social Media Activity

 Potential for discrimination claims:
 During typical interview, employer must avoid asking

unlawful questions – same rule applies to what’s on-
line.

• Via social media, employers can learn much about an
applicant's/employee's:

• Religious beliefs
• Race
• Medical issues/health status
• Family and friends
• “Favorites” – movies, books, places to visit
• Sexual orientation
• Dating life
• And more

Social Media:  Hiring Best Practices

• Best Practices:
• Make sure to have a non-decision maker conduct 

the social media search and train that person to 
filter out protected and/or irrelevant information.

• Only perform such searches towards the end of 
the hiring process.  

• Have an understanding of what is relevant for the 
particular position the person applied for.

• Verify information.
• Document steps done to conduct and complete 

the search and the verification.
• Do not rely on protected information in making a 

hiring decision.
• Don’t ask for Passwords/login credentials
• Be consistent!  (How, When, For Whom, What you 

review, etc.)

Can Employees Tweet/Post Their Way Out 
of a Job?

• Can posting, sending, or tweeting inappropriate 
messages be a legal basis for terminating an 
employee?

• What, if any, legal obligations do employers face when 
the social media activity is outside of the workplace?
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Workplace Harassment/Bullying Via Social 
Media

• In 2000:  Blakely v. Continental Airlines, 741 A.2d 538 (N.J. 
2000) – Continental Airlines found liable for sexual 
harassment after a female pilot was sexually harassed on an 
online board posted on the Airlines’ scheduling website. The 
court indicated that a plaintiff can establish an actionable 
claim for harassment based upon electronic communications 
made outside the workplace if the electronic medium would 
be "the equivalent of a bulletin board in the pilot's lounge.”

• Fast-forward to 2012: Espinoza v. County of Orange, 
GO43067, 2012 WL 420149 (Cal. Ct. App. Feb. 9, 2012). 
Verdict against County for $820,000 after a jury found that it 
failed to protect a deputy juvenile corrections officer who 
was born without fingers on his right hand and who was 
teased about it on blogs by his coworkers. The County knew 
about the online harassment and failed to investigate it or 
stop it. The County argued that the conduct occurred 
outside the workplace and so it was not liable.  The Court 
disagreed.

Workplace Harassment/Bullying Via Social 
Media

Can posting, sending, or tweeting inappropriate 
messages that are harassing lead to a hostile work 
environment?

What, if any, legal obligations do employers face when 
the social media harassment is outside of the 
workplace?

Braun v. Ultimate Jetcharters, Inc. (N.D. Ohio, July 25, 
2013) 2013 WL 3873238: Court granted summary 
judgment for employer on hostile work environment 
claim, where female pilot claimed male pilot made 
sexual advances on Facebook and via text messages 
(“hey, sexy, what’s up?”), but she took no steps to 
block or de- friend him, and did not report the 
incidents to the employer.

Social Media:  Terminations
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Social Media:  Terminations

Social Media:  Terminations

Just before she boarded a plane to South Africa, the 
head of corporate communications for media company 
IAC tweeted: 

Dubbed the “tweet heard around the world,” IAC parted 
ways with the employee.  She later issued an apology.

Social Media:  Terminations

 Facebook post:  “Bob is such a NASTY MORTHER F---
-R don’t know how to talk to people!!!!!! F—k his 
mother and his entire f---ing family!!!!  What a 
LOSER!!!!  Vote YES for the UNION!!!!!!!”

 Fired!  

 However, found to be an unlawful firing by the National 
Labor Relations Board!

 Appeal affirmed by U.S. Court of Appeals – Second 
Circuit – April 21, 2017
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Social Media:  The NLRB

• The National Labor Relations Board (NLRB)
enforces the National Labor Relations Act
(NLRA).

• Not just for unionized workplaces.
• Under Section 7 of the NLRA, employees have

certain rights to participate in “concerted
activities” to improve working conditions
and/or terms of employment.

• The NLRB’s General Counsel has focused
attention on employee social media use
under Section 7 of the NLRA.

#MeToo

• Reports of sexual harassment by high profile 
individuals started making news in 2016 and by Fall 
2017 a torrent of sexual harassment claims exploded 
into a national reckoning

• July 2016 – Roger Ailes forced out of Fox News
• Susan Fowler, former Uber engineer, leveled 

claims resulting in company-wide investigation 
leading to many terminations, demotions, change 
in leadership

• NY Times publishes investigation into claims made 
by Hollywood actresses against Harvey Weinstein

• Actress Alyssa Milano encouraged women 
everywhere to speak out and to say #MeToo if 
they experienced sexual abuse

• Deluge of women speaking out on social media, in 
the media, making complaints to employers

#TimesUp

• Call for change from women in entertainment industry 
for women everywhere.  

• Goal of #TimesUp is to address systemic inequality and 
injustice in the workplace.

• Partnering with advocates for equality and safety to 
improve laws, employment agreements, and corporate 
policies; help change the face of corporate 
boardrooms and the C-suite; and enable access to the 
legal system to hold wrongdoers accountable.
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#MeToo and #TimesUp

• Have fueled a national conversation about issues of 
sexual harassment in the workplace as high profile 
men have been ousted from their roles due to claims 
of sexual harassment or misconduct spanning decades.

• Congress increased the EEOC’s budget $16 million, the 
first budget increase in years.

• Acting EEOC Chair Victoria Lipnic said she will use this 
additional funding to enhance the EEOC’s work, 
especially on harassment prevention.

• The California legislature has revamped its own 
investigation process and new training requirements.

What #MeToo and #TimesUp Means for 
Employers

• Studies have shown in the past 71% of women did not 
report sexual harassment. Employers can expect more 
complaints including some involving conduct from the 
past.

• Employers must have good harassment policies that 
make clear what conduct is not allowed, how to make 
a complaint,  what will happen to those who violate 
the harassment policy, and no tolerance for retaliation

• Options for reporting harassment (HR, Managers, 
Hotlines, On line)

• Train all levels of employees on your policy

• Prompt and effective investigations

• Hold executives and managers accountable for 
modeling appropriate behavior.

What #MeToo and #TimesUp Means for 
Employers

New Laws in 2019

• Sexual Harassment Prevention Training –
expanded

• Employers with 5 or more employees
• Must provide 1 hour training to non-

supervisors and 2 hours training to 
supervisors

• New timing requirements
• Still required to be interactive and 

provided by qualified trainers.
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What #MeToo and #TimesUp Means for 
Employers

New Laws in 2019

• Prohibition on confidentiality/non-
disclosure agreements

• Broader Liability and Individuals covered
• Employers Have Limited Protection for 

Defamation
• Women on Boards of Directors

• Publicly held corporations with principal 
executive offices in California – at least one 
female Director by December 31, 2019 –
maybe more depending on size of Board.

Is This Unlawful Harassment?

• Nora is frequently required to interact 
with delivery people as part of her job. 

• Often, Nora is subjected to suggestive 
jokes, remarks, and questions about 
women’s sexual behavior.  

• She is repeatedly “accidentally” 
touched while working with some 
delivery people. 

• Is this unlawful harassment?

Is This Unlawful Harassment?

• John supervises ten employees. John is 
a nasty, grumpy guy and he yells and 
curses at all of the people he 
supervises.  He often makes comments 
like:  “You people are lazy” or “Do I 
have to do everything around here?” 
or “You don’t know what you’re doing.  
My dog could do a better job than 
you!”

• Is this unlawful harassment?
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Is This Unlawful Harassment?

• Robert has been working for the company for several 
years.  Over the past several years he and his wife 
divorced and he began dressing differently.  One day 
he comes to work dressed as a female. He asks to 
speak to you and informs you he is transitioning to 
female. He asks that you call him Rosa and that you 
refer to him as a female from now on. You aren’t sure 
what to do but you say, “Of course.” 

• Later that day Irma comes to see you.  Irma says Rosa 
used the women’s bathroom all day and Irma and the 
other women are uncomfortable.  She asks you to tell 
Rosa to stop using the women’s bathroom. 

• Has Rosa engaged in harassment by using the women’s 
bathroom?  Is Irma’s complaint harassment?

Is This Unlawful Harassment?
• Maribel complains to you that her supervisor is harassing 

her.  You ask how and she informs you that he got mad at 
her last week because she was late to work.  She tells you 
that she overslept and that actually it was the third time this 
month that she overslept and was late. 

• Would it make a difference if the reason Maribel was 
late was because she was pregnant and had morning 
sickness?  

• What should Maribel’s supervisor do if Maribel tells 
him that she is having trouble getting to work on time 
because she experiences extreme morning sickness in 
the morning? 

Retaliation

• Many victims of harassment and discrimination fail to report 
it because of their fear of retaliation or other negative job 
consequences.

• The same policies and laws which protect employees from 
harassment also protect against retaliation for reporting the 
harassment.

• Any retaliation should be reported immediately!
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Retaliation

• Susan complained about sexual harassment last year.  Her 
complaint was substantiated.  The company terminated its 
Controller as a result.  A new Controller was hired.  

• The new Controller Alex has a different management style.  
He does not allow employees to work from home.  He 
informs Susan that she can no longer work from home on 
Fridays as she has been doing for seven years.  

• Is this unlawful retaliation?

New Wage Rates in 2019
• California New Minimum Wage in 2019

• $11/hour for employers with 25 or fewer employees
• $12/hour for employer with 26 or more employees

• Federal law minimum wage is only $7.25/hour

• Emeryville:  $15.69/hour for 56 employees or 
more, $15.00/hour for 55 or fewer employees

• Mountain View and Sunnyvale: $15.65/hour
• Berkeley, Cupertino, El Cerrito, Los Altos, Palo Alto, 

Richmond, San Francisco, San Jose, San Mateo, 
Santa Clara: $15.00/hour

• Oakland:  $13.80/hour
• Los Angeles:  $13.25/hour for 26 employees or 

more, $12.00/hour for 25 or fewer
• San Leandro: $13.00/hour

New Wage Rates in 2019

Why is this important?

• Avoid Minimum wage violations

• Avoid incorrect Itemized Wage 
Statement Claims

• Overtime is calculated based off of 
hourly rate

• Exempt employees must earn at 
least two times the CA state 
minimum wage
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Overtime
Overtime Hours California Overtime Rate

• Over 8 hrs/day  1.5 x regular rate*

• Over 12 hrs/day      2 x regular rate

• Over 40 hrs/week    1.5 x regular rate

• First 8 hrs/7th
consecutive workday  1.5 x regular rate

• Over 8 hrs/7th

consecutive workday     2 x regular rate

*Reminder:   An employee’s hourly rate is not always 
an employee’s regular rate.

• Under federal law, nonexempt employees must be paid
at one and one-half times their regular rate of pay for
all hours worked over 40 in a workweek.

Question About Breaks

How many different types of breaks are non-
exempt employees allowed to take?

What are they?

Meal Breaks

Employees who work more than five
hours/day are entitled to a meal period of at
least 30 minutes.
Employees who work a day of six hours or
less may waive this right with mutual consent
of employer and employee.
Employees who work more than 10
hours/day are entitled to second meal period
of at least 30 minutes. Employees who work 12
hours or less may waive this right with mutual
consent of employer and employee.
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Meal Breaks, part 2

Employees must be relieved of all duty
during the meal period. Otherwise, the
meal period is considered "on duty," and is
counted as time worked.

When the nature of the work prevents an
employee from being relieved of all duty,
the employee may consent by written
agreement to an "on duty" meal period,
but the written agreement must state that
the employee may revoke the agreement
at any time.

Rest Breaks

Employees are entitled to 10 minutes of
paid rest period for every four hours
worked, or a major fraction thereof.
However, if employee’s total daily work
time is less than three and one-half hours,
rest break is not required.

Lactation Breaks

• Employees who are nursing are allowed reasonable 
time as necessary to express breast milk for their 
infant child.  The break time shall run concurrently 
with the employee’s regular ten minute rest periods 
where practicable.  Where reasonable additional time 
is necessary, that additional break time will be unpaid.

• Employers must make reasonable efforts to provide 
employees with the use of a room or other location, 
other than the restroom, in reasonably close proximity 
to the employee’s work area for the employee to 
express breast milk in private.  This room or location 
may include the employee’s normal work area if it 
affords sufficient privacy.
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Recovery Breaks

• Defined by law as “a cool down period afforded an 
employee to prevent heat illness.”  

• Usually five minutes, but can be longer periods.

Question:  Vacation/PTO

Does Federal Law require employers to provide 
employees with vacation/paid time off?

Does California require employers to provide 
employees with vacation/paid time off?

Vacation/PTO Traps

 General rule: Use it or lose it policies are illegal
in California

 Accrual caps are acceptable but must be
“reasonable.”
 DLSE guidance has suggested that accrual

caps be no less than 1.75 x an employee’s
annual accrual.

 Failure to have an accrual cap can lead to a
situation where a worker accrues many
years-worth of vacation, which must be
cashed out on termination.

 General Rule: When an employee leaves the
company, all accrued and unused vacation time
must be paid. (CA Labor Code Section 227.3)

 This rule also applies to “personal” time and
floating holidays.
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Vacation/PTO Best Practices
 Best Practices to avoid vacation and PTO problems:

 Carefully review vacation and PTO policies for
California law compliance. This is particularly
important for employers that have “national” or multi-
state vacation policies.

 To avoid having large amounts of vacation on the
books:
 Set an accrual cap.
 Consider paying employees out for unused

vacation at the end of each year so that an
employee’s vacation bank returns to “zero” at the
beginning of each year. (Make sure such a
policy is in your Handbook).

 Encourage employees to take their vacations,
and ensure that managers make it possible for
employees to take time off.

 If you offer personal time off or floating holidays,
make sure vacation rules are followed, including
payout on termination of employment.

Question: Paid Sick Leave

Does Federal Law require employers to provide 
employees with paid sick leave?

Does California require employers to provide 
employees with paid sick leave?

CA Paid Sick Leave

 California Healthy Workplaces, Healthy Families Act
 As of July 1, 2015, employees who work 30 or

more calendar days within a year must accrue
paid sick days – one hour per 30 hours worked, up
to a cap of 48 hours/6days (accrual method).

 Accruals roll over, but employer can limit use to 24
hours/3 days in a year, OR 24 hours/3 days
granted at the beginning of each year (front-loaded
method) with no rollover or accrual.

 PTO and/or unlimited vacation policies may satisfy
requirements

 Balances must be reported on paystubs
 New poster and revised Labor Code 2810.5 Notice
 Remember to check compliance with local

ordinances.



1/22/2019

19

CA Paid Sick Leave

Usage:
May begin using accrued sick leave on the

90th calendar day of employment.

May use paid sick leave for:
 Themselves or a family member for the

diagnosis, care or treatment of an existing
health condition or preventive care

 Specified purposes for an employee who is a
victim of domestic violence, sexual assault, or
stalking

CA Paid Sick Leave

 Sick Leave Pay = Same as hourly rate.

 If an employee is paid commission (or piece rate),
then divide total compensation for previous 90
calendar days by number of hours worked and
pay this rate:

 Example: Employee is paid on commissions
only. In a 90 day period, she worked 480
hours and earned $9,000.00.

 Her hourly rate for paid sick leave is $9,000 ÷
480 hours = $18.75 per hour

CA Paid Sick Leave

Separation - Employer is not required
to pay out accrued, unused paid sick
days at the time of termination,
resignation or retirement.

 If an employee is rehired within one
year, previously accrued and unused
paid sick days shall be reinstated.

Caution: remember, if employer has a
separate PTO plan, a final payout of
PTO is due at separation.
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Employee v. Independent Contractor

Employee vs. Independent Contractor

Why is this important?
 Misclassified employees often are denied access to 

critical benefits and protections to which they are 
entitled, such as the minimum wage, overtime 
compensation, family and medical leave, unemployment 
insurance, vacation and paid sick leave.

 Employee misclassification generates substantial losses 
to the federal and state governments in the form of lower 
tax revenues, as well as to state unemployment 
insurance and workers' compensation funds.  It hurts 
taxpayers and the economy.

Employee vs. Independent Contractor

New "ABC test" adopted by the California Supreme 
Court in Dynamex Operations West, Inc. v. Superior 
Court.

A:  The worker is free from the control and 
direction of the hiring entity in connection with the 
performance of the work, both under the contract 
for the performance of the work and in fact;

B:  the worker performs work that is outside the 
usual course of the hiring entity's business;

C:  the worker is customarily engaged in an 
independently established trade, occupation, or 
business of the same nature of the work 
performed.
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Employee vs. Independent Contractor

Open Questions/Issues regarding the "ABC Test"

It is retroactive!

It only applies to application of the Wage Orders 
(minimum wage, overtime, meal and rest breaks).

Certain industries are not included or are lobbying 
for legislation to address the ABC Test.

Some CA Agencies to Know

• Division of  Workers Compensation –
www.dir.ca.gov/DWC 

• Information re: insurance, claims and the 
process

• Department of Fair Employment and Housing –
www.dfeh.ca.gov 

• CA Civil Rights Agency
• Employment discrimination, harassment, 

retaliation, including
• Based on any protected characteristic
• Sexual Harassment
• Retaliation

• https://www.youtube.com/watch?v=lZdFCZ5yB9o

Some CA Agencies to Know

• Labor Commissioner – www.dir.ca.gov/dlse 
• Labor Code violations, including:

• Wage payment – proper payment methods, 
timing of payments, final paycheck rules, and 
more.

• Overtime and Minimum wage requirements for 
non-exempt employees.

• Meal and rest breaks for non-exempt 
employees, and much more.

• Employment Development Department –
www.edd.ca.gov

• Unemployment insurance compensation
• Payroll taxes
• State Disability
• CA Paid Family Leave
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Questions? 

James Y. Wu
James.Wu@Quarles.com
925-658-0300
Quarles & Brady LLP


